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Title: FAST DYNAMIC MEASUREMENT OF CONNECTION BANDWIDTH 



To: Mail Stop AF 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

From: Tim R. Wyckoff (Tel. 206.315.4001 xl 10; Fax 206.315.4004) 
Customer No. 22801 
Lee & Hayes PLLC 
421 W Riverside Avenue, Suite 500 
Spokane, WA 99201 



The Pre-Appeal Panel (hereinafter "Panel") is respectfully requested to consider 
this Request, which is submitted in accordance with the Pre-Appeal Brief Conference 
Program rules. A summary of the rejected claims is provided in the Office Action dated 
November 25, 2005, on pages 2-10 thereof (hereinafter "Office Action"). The Applicant 
summarized the rejections of record in this Request as well. The Panel is requested to 
reconsider the rejections of record in view of the following comments and the arguments 
currently of record. 
Rejection of Claims 7-9 

Claims 7-9 stand rejected under 35 U.S.C. § 103(a) as being unpatentable over 
Bharali et al. (hereinafter "Bharali") in view of Payne et al. (hereinafter "Payne"). The 
Panel is asked to reconsider this rejection. 
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The Office concedes that Bharali does not teach or suggest various limitations of 
independent claim 7. (See page 3, third paragraph, of the Office Action.) The Office 
references Payne to address the deficiencies of the Bharali patent. For the reasons that 
follow, Applicant respectfully submits that Payne does not cure the deficiencies of the 
Bharali patent. 

Payne discloses a method and apparatus that monitors conditions of a signal 
propagation path. The method and apparatus function with both wireless and wired 
embodiments. Payne uses a connection monitor 40 that is capable of consulting with a 
modem 36 to deduce or establish a reduced data transfer rate as negotiated by a remote 
modem. (See column 8, lines 18-20.) Further disclosure related to how the connection 
monitor 40 deduces or establishes "a reduced data transfer rate as negotiated by a remote 
modem" is not provided in Payne . 

The office maintains, on page 3 of the Office Action, last paragraph thereof, that 
the foregoing disclosure of Payne teaches "determining if the calculated bandwidth is 
outside a given range of believability for calculated bandwidth, if the calculated 
bandwidth is determined to be outside the given range of believability: disregarding the 
calculated bandwidth; and querying a modem of an entity about a bandwidth setting of 
the modem." (See independent claim 7.) The Applicant fails to understand how the 
Office has reached this conclusion. 

The Office's argument is apparently that Payne consults a modem when 
performance is "less than desirable", and that this is the same as determining whether 
calculated bandwidth is within a "range of believability for calculated bandwidth" 
However, this argument is without merit, since there is no teaching by Payne that a 
particular performance evaluation is not "believable." The assumption in Payne is that 
"performance less than desirable" is true, and that data transfer rates need to be adjusted 
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as a result. In contrast, as is recited in independent claim 7, the instant claimed 
invention "disregard[s] the calculated bandwidth" when it is deemed as not being 
believable. This is done when a "calculated bandwidth is determined to be outside the 
given range of believ ability." Payne makes no reference or suggestion to comparing a 
calculated bandwidth against a range of believability for calculated bandwidth. 

Based on the foregoing comments, the Panel is respectfully requested to find that 
the current rejection of claims 7-9 is improper and therefore must be withdrawn. 
Rejection of Claims 19, 21-24, 27-29, 55 and 57 

Claims 19, 21-24, 27-29, 55 and 57 stand rejected under 35 U.S.C. § 103(a) as 
being unpatentable over Bharali in view of Linzer. The Panel is asked to reconsider this 
rejection. 

Independent claim 19 recites "receiving a bandwidth value determined based 
upon measurements related to at least the pair of non-compressible packets, and 
consideration of a given range of believability related to calculated bandwidth." The 
Office has conceded that Bharali does not teach or suggest considering "a given range of 
believability" in relation to a bandwidth calculation. (See Office Action, page 3, 3 rd full 
paragraph.) Yet, in rejecting claim 19, the Office now states that Bharali does indeed 
teach the limitation. Applicant respectfully requests clarification of this discrepancy. 

On page 8 of the Office Action, second paragraph, the Office states Bharali 
discloses "consideration of a given range of believability related to calculated bandwidth 
(here, the calculated transmission rate 10 bytes per second and 35 bytes per second could 
be used to implement a given range of believability related to the calculated bandwidth)." 
(Emphasis added.) In the foregoing, Office is saying Bharali does not teach an aspect of 
the claimed invention, but a given range of believability could be implemented. The 
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Applicant asks how and under what circumstances? An assertion that something could 
be implemented is not legally sufficient basis for rejecting independent claim 19. 

Bharali teaches a method and system that is capable of determining current 
network and bottleneck throughput. As is discussed in column 8, lines 25-33, a small 
packet and a large packet may be used to determine the throughput of a network. To 
summarize, Bharali computes the throughput based on a round trip time delay associated 
with the different sized packets. (See column 8, lines 42-45.) But saying that Bharali 
discloses or suggests considering "a given range of believability related to calculated 
bandwidth" when determining network throughput, as the Office asserts, is to do so 
without any support given by the disclosure of the patent. The Panel is respectfully 
requested to review the cited portions of Bharali that the Office asserts are relevant to the 
claimed invention. 

Based on the foregoing comments, the Panel is respectfully requested to find that 
the current rejection of claims 19, 21-24, 27-29, 55 and 57 is improper and therefore must 
be withdrawn. 
Rejection of Claims 58-63 

Claims 58-63 stand rejected under 35 U.S.C. §103(a) as being unpatentable over 
Bharali in view of Payne, and further in view of Wang (Patent No. 6,1 18,817). The Panel 
is asked to reconsider this rejection. 

For the same reasons discussed in this document, regarding the Payne patent, 
Applicant submits that the subject matter of independent claim 58 that recites 
"determining if the calculated bandwidth is outside a given range of believability for 
calculated bandwidth" is not rendered obvious by the combination of Bharali, Payne and 
Wang. The Panel is requested to refer herein to lines 6-15 of page 2 and lines 1-3 of page 
3. 

LEE & HAYES, PLLC 4 ATTORNEY DOCKET NO. MS1-542US 

PRE-APPEAL BRIEF REQUEST FOR REVIEW Serial No. 09/636,004 



1 

2 
3 
4 
5 
6 
7 

9 
10 
11 
12 
13 
14 
15 
16 
17 

19 
20 
21 
22 
23 
24 
25 



The Office relies upon Wang to teach the subject matter of claim 58 that recites 
"setting a bandwidth to a low-believability threshold...; and setting a bandwidth to a high- 
believability threshold..." The Office specifically points to column 15, lines 10-60, in the 
rejection of the claim. The Office asserts that the disclosure relating to increasing or 
reducing a number of frames produced (frame rate) by a frame rate controller 120 is the 
same thing as "setting a bandwidth" to either a low or high believability threshold. The 
Applicant disagrees with the Office understanding of Wang. 

Frame rate, or frame frequency, is the measurement of how quickly an imaging 
device produces unique consecutive images called frames. How quickly the device 
produces the frames is based on available bandwidth. But producing frames is not the 
same thing as "setting a bandwidth." The frame rate controller 120 merely determines a 
bandwidth level and then sets the frame rate accordingly. (See col. 15, lines 37-41.) 
Conclusion 

In accordance with the above, the Panel is respectfully requested to reconsider and 
withdraw the rejections of the claims. The pending claims are in condition for allowance. 
Applicant respectfully requests reconsideration and prompt allowance of the subject 
application. 



Respectfully Submitted, 



Date: 





Tim R. Wyckoff 
Lee & Hayes, pile 
Reg. No. 46,175 



(206)315-4001 ext. 110 
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